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Introduction
The Uniting Church in Australia (UCA) believes in the
dignity of all people and is committed to work for
justice and to oppose all forms of discrimination. In the
Statement to the Nation made by the Inaugural Assembly
in 1977, the Uniting Church promised to “seek the
correction of injustices wherever they occur”, to “work for
the eradication of poverty and racism within our society
and beyond’ and ‘to oppose all forms of discrimination
which infringe basic rights and freedoms”. 1
We approach the protection of asylum seekers and
refugees in the context of the words of Jesus. He spoke
of a new community established on righteousness and
love, and based on a fellowship of reconciliation—a
community in which all members work together for
the good of the whole. We affirm the belief that asylum
seekers and refugees have the same rights as all people.
We believe that the principles expressed above should
apply to Australia’s policies, legislation, and practices
toward asylum seekers, refugees and humanitarian
entrants. The Australian Government must uphold the
international treaties and conventions that Australia has
signed including:
►► the Refugee Convention and Protocol;
►► the Universal Declaration of Human Rights;
►► the Convention on the Rights of the Child; and
►► the International Covenant on Civil and Political
Rights.
We also believe that, in line with Article 3 of the United
Nations Convention Relating to the Status of Refugees
(known as the Refugee Convention) there should be
no discrimination of asylum seekers for reasons of
race, religion, country of origin or mode of arrival. 2 The
Australian response towards asylum seekers should be
culturally sensitive and take into account the situations
from which people have come.
1 http://www.unitingjustice.org.au/uniting-church-statements/
key-assembly-statements/item/511-statement-to-the-nation
2 Convention and Protocol Relating to the Status of Refugees,
available at http://unhcr.org.au/unhcr/images/convention%20
and%20protocol.pdf

We believe that, upon arrival, asylum seekers should
have access to the protections afforded them in
international law as foreign nationals seeking protection
from persecution. They also must be provided with
adequate psychological, social and medical care and
legal advice. In particular, decisions about child asylum
seekers should be made with the best interests of the
child as the primary consideration. The right to education
for child asylum seekers should be upheld. We believe
that the immigration system should be accountable and
transparent.
UnitingJustice Australia (UJA) welcomes the opportunity
to comment on the Migration and Maritime Powers
Legislation Amendment (Resolving the Asylum Legacy
Caseload) Bill 2014. Given the Uniting Church’s position
(described briefly above) regarding the appropriate
treatment of asylum seekers and Australia’s protection
obligations, we have concerns about the implications of
this proposed legislation. The Bill is a significant challenge
to Australia’s obligations to protect victims of persecution.
It gives greater power to the Minister for Immigration
and Border Protection to make decisions irrespective
of international obligations, and legislates policies of
deterrence rather than upholding our responsibilities
for protection. Our main concerns relate to the following
schedules in the Bill:
SCHEDULE 1: MARITIME POWERS
►► Increased powers for maritime officers to detain,
move and take control of vessels or people are
contrary to international law.
►► Legislating permission for the Commonwealth
Government to ignore court decisions threatens
our robust and transparent democracy.
SCHEDULE 2: TEMPORARY PROTECTION VISAS
►► The re-introduction of temporary protection visas
without the possibility of permanent protection
will mean greater uncertainty, stress, anxiety and
psychological illness for asylum seekers.
►► Lack of family reunion provisions in temporary
protection visas may lead to more women and
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children boarding boats in order to reunite with
male family members.
SCHEDULE 4: ENHANCED SCREENING
►► Fast tracked visa application review processes
increase the risk of refoulement.
►► Lack of monitoring of the wellbeing of returned
asylum seekers is contrary to international
protection obligations.
SCHEDULE 5: AUSTRALIA’S INTERNATIONAL LAW
OBLIGATIONS
►► Legislation that describes Australia’s nonrefoulement obligations as irrelevant to the
removal of unlawful non-citizens under section
198 of the Migration Act expresses blatant
disregard for international law and undermines
the international refugee protection regime.
►► Removal of most references to the Refugee
Convention and the reinterpretation of the
definitions of ‘refugee’ and ‘well-founded fear
of persecution’ will place Australia at increased
risk of breaching international law, will serve to
undermine the international protection regime
and will increase the risk of refoulement.
SCHEDULE 6: NEWBORN CHILDREN
►► Classifying newborn children of so-called
Unauthorised Maritime Arrivals (UMAs) as UMAs
will allow for their removal to third country
detention centres, specifically Nauru and Manus
Island, Papua new Guinea which is contrary to
Australia’s obligations under the Convention on
the Rights of the Child (CROC).
►► Newborn children of asylum seekers who arrived
by boat could be rendered stateless, placing
Australia in clear breach of international law.

Schedule 1: Maritime Powers
Under the proposed legislation the Department of
Immigration and Border Protection (DIBP) will have greater
powers at sea. In particular, the Minister will be able to
exercise powers in relation to detention, movement, and
control of vessels or people in vessels. Maritime Officers
will be able to transfer a person to a ‘destination’ in the
migration zone or outside the migration zone, including a
place outside Australia, whether or not Australia has an
agreement or arrangements with that country regarding
reception of vessels or people.
These proposed powers are contradictory to Australia’s
obligations in relation to asylum seekers who arrive by boat.
According to Article 31 of the Refugee Convention Australia
is prohibited from restricting the freedom of movement
of refugees who arrive without authorisation, with the
exception of restrictions necessary for regularising their
status. 3 Further, detention of people at sea is contrary to
the intent of the Universal Declaration of Human Rights,
(which stipulates in Article 9 that people should not be
arbitrarily detained)4 and the International Covenant on
Civil and Political Rights (which also states in Article 9 (1)
that people should not be arbitrarily detained).5
In addition, it is of great concern that the Government is
seeking to legislate permission to ignore court decisions
with respect to international obligations. A new section
(22A) to be added to the Maritime Powers Act 2013 allows
that power to give an authorisation will not be deemed to
be invalid even if there has been:
►► failure to consider international obligations or the
domestic law of any other country;
►► defective consideration of international obligations;
or domestic law of any other country; or
►► exercise of power inconsistent with international
obligations.
This sets an alarming precedent. That the Government
would seek to legislate for such powers and remove any
legal challenges not only undermines our commitment to
international human rights but challenges foundational
democratic principles. We are particularly concerned that
the addition of the words “failure to consider international

3 op. cit.
4 1948 Universal Declaration of Human Rights http://www.
un.org/en/documents/udhr/
5 1966 International Covenant on Civil and Political Rights
http://www.ohchr.org/en/professionalinterest/pages/ccpr.
aspx
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obligations etc. does not invalidate authorisation”6 into
the Maritime Powers Act 2013 is an attempt to enshrine
into domestic law a disregard for international legal
obligations.
Amendments to the Maritime Powers Act 2013 appear
to be a direct reaction to the case of the 157 Sri Lankan
asylum seekers who were held on the Australian Navy
ship the Ocean Protector for almost a month during
July 2014.7 These people were held without adequate
access to communication with family, without their basic
needs met, without legal advice and without transparent
communication to the Australian people about the
situation. In the case of CPCF v Minister for Immigration
and Border Protection & Anor which is currently before the
High Court and relates to the same 157 asylum seekers,
the plaintiff challenges the lawfulness of his detention
outside of Australia and Australia’s contiguous zone
and seeks damages for wrongful imprisonment. The
case also challenges Australia’s power to intercept and
detain asylum seekers and take them to a place outside
Australia, in this case India.8
These proposed legislative changes are extremely
significant because they attempt to substantially broaden
the powers of maritime officers to intercept, detain, move
and return vessels carrying asylum seekers. It is likely
that such powers, if implemented, will place Australia in
breach of its non-refoulement obligations. In addition,
the ongoing secrecy that surrounded the detainment of
the 157 asylum seekers, and which continues to shroud
‘on-water operations’, threatens the accountability and
transparency upon which our democratic government
should operate.

Schedule 2: Temporary Protection Visas
The legislation enables the Government to re-introduce
Temporary Protection Visas (TPVs), amends the definition
of protection visas to include TPVs and adds a new TPV—
the Safe Haven Enterprise Visa (SHEV). There are a number
of reasons that these TPVs are problematic. Firstly, TPVs
do not provide refugees with the range of services that
would make settlement in Australia easier. There is no
6 Migration and Maritime Powers Legislation Amendment
(resolving the Asylum Legacy Caseload) Bill 2014, (22A and 75A)
7 S. Whyte, ‘Asylum Seekers detained on a customs vessel for a
month suffered tortuous journey high court hears’, SMH, 14 Oct
2014 http://www.smh.com.au/federal-politics/political-news/
asylum-seekers-detained-on-customs-vessel-for-a-monthsuffered-torturous-journey-high-court-hears-20141014-115s89.
html
8 High Court of Australia (HCA), ‘CPCF v Minister for Immigration
and Border Protection’, HCA website, accessed 29 Oct 2014

right to travel outside Australia, and no right to family
reunion, as well as limited welfare and work benefits.
There are also limited entitlements to services such
as accommodation, food, household goods, finances,
language training, employment advice and medical care.
In addition, people granted a TPV will be expected to
undergo a re-assessment of status process every three
or five years.
Due to these uncertain circumstances, people on TPVs
have in the past been shown to experience higher levels
of anxiety, depression, post-traumatic stress and other
psychiatric illnesses than the rest of the population.
For example, a study published in the Medical Journal
of Australia9 found that temporary visa status was a
significantly stronger predictor of anxiety, depression
and post -traumatic stress disorder than permanent
protection visa status. A Senate Inquiry in 200610 found
that there was little real evidence of the deterrent value of
TPVs and that TPVs imposed a significant cost in terms of
human suffering. A submission by the UNHCR to the Expert
Panel on Asylum Seekers expressed serious concerns
about TPVs, specifically that they subject refugees to
unnecessary hardship and perpetual uncertainty.11
One key difference between this legislation and the TPV
regime under the Howard Government is the refusal to
provide permanent protection. The Minister has made
it clear in his second reading speech that permanent
protection will not be offered.12 Under the previous TPV
policy implemented by the Howard Government, around
90 per cent of TPV holders were eventually granted
permanent protection. 13 Refusal to grant permanent
protection will only exacerbate the mental and
psychological suffering experienced by TPV holders.
In addition to the psychological impacts of TPVs, there
is some evidence to suggest that TPVs may increase
rather than decrease the likelihood of people arriving in
Australia by boat. Without the possibility of family reunion
9 S. Momartin et al (2006) ‘A comparison of the mental health
of refugees with temporary vs permanent projection visas’,
Medical Journal of Australia, 185 (7): 357-361
10 http://www.aph.gov.au/~/media/wopapub/senate/committee/
legcon_ctte/completed_inquiries/2004_07/migration/report/
report_pdf.ashx
11 UNHCR Submission to the Expert Panel on Asylum Seekers, 27
July 2012 http://expertpanelonasylumseekers.dpmc.gov.au/
sites/default/files/public-submissions/UNHCR.pdf
12 S Morrison, Second reading speech: Migration and Maritime
Powers Legislation Amendment (Resolving the Legacy
Caseload) Bill 2014, House of Representatives, Debates, 25
September 2015, p5
13 Australian Government, Report of the Expert Panel on Asylum
Seekers, August 2012, accessed 29 Oct 2014
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provisions that are available in permanent protection
visas, the only way for family members to unite with a
person on a temporary protection visa is to board a boat.
Former Immigration Minister Chris Evans indicated that
the numbers of women and children arriving in Australia
by boat increased from 25 to 40 per cent in 2001, the
year following the introduction of TPVs.14 According to the
Refugee Council of Australia, of the 353 people aboard
the SIEV X when it sank in 2001, 142 were women and
146 were children hoping to reunite with husbands and
fathers already in Australia on TPVs.15
In light of this evidence, we consider TPVs used in this way
to be contrary to the Refugee Convention. They are also an
infringement of people’s basic rights and freedoms, and
reduce opportunities for safe reunion with family members.

Schedule 4: Enhanced Screening
The ‘fast track’ or ‘enhanced screening’ processes that
intend to remove people could have significant and
harmful consequences. One of Australia’s obligations
under the Refugee Convention is non-refoulement (Article
33),16 the obligation to not send a person back to a situation
of danger. However, under the proposed legislation, the
emphasis on brief initial assessment shortly after arrival,
without adequate opportunity to prepare paperwork or
seek legal advice would lead to an increase in incorrect
negative assessments.
The introduction of limited appeal mechanisms and
then ‘prompt’ removal of failed asylum seekers risks
refoulement.17 The Minister will also have the power to
expand the class of people that will be excluded from
merits review altogether, as well as expanding the class
of people subject to the fast track process.
The Human Rights Law Centre, in its report on Australia’s
interception and return of Sri Lankan Asylum Seekers,
condemns the return of 1,100 Sri Lankan asylum seekers
since 2012 and draws on data to suggest that the majority of
those asylum seekers are ultimately found to be refugees,
due to the continuing human rights abuses and war crimes
committed by the Sri Lankan Government. Sri Lankan
asylum seekers were the first group to be subjected to
14 http://parlinfo.aph.gov.au/parlInfo/download/committees/
estimate/11640/toc_pdf/6539-3.pdf;fileType=application%2Fp
df#search=%22committees/estimate/11640/0001%22
15 http://refugeecouncil.org.au/n/mr/1409_TPVs.pdf
16 1951 Convention on the Status of Refugees
17 Factsheet: Fast Track and Enhanced Screening policies,
Kaldor Centre, http://www.kaldorcentre.unsw.edu.
au/sites/kaldorcentre.unsw.edu.au/files/enhanced_
screening_07.12.2013.pdf

‘enhanced screening’ with decisions being made without
giving applicants proper access to legal advice.18
In the past, the rate at which decisions made during a fast
track process were subsequently found to be incorrect
was significantly high.19 In its submission to the Expert
Panel on Asylum Seekers, the UNHCR expressed concern
about the inconsistency of Australia’s refugee application
processes, highlighting numerous discrepancies between
initial assessment and final review outcome.20 The
introduction of removal powers under Section 198 of
the Migration Act will be independent of assessments
of Australia’s non-refoulement obligations. We are
concerned that fast track removal processes, without
recognition of rights of asylum seekers or concern for
non-refoulement obligations, will lead to greater numbers
of people returned to situations of harm and danger.
The only case we see for fast-track assessment would
be in the situation where approval of protection is sped
up. For example, when it is clear that all members of a
particular minority group have experienced persecution,
the Australian Government might choose to fast track
protection application approval of all people from that
particular minority group.
It is also distressing that the Australian Government
does not monitor the wellbeing of people who have been
returned to their place of origin. Given that Sri Lanka
continues to produce refugees, there is concern for the
wellbeing of the more than 1,000 Sri Lankan asylum
seekers who have been returned.21 The Human Rights
Law Centre believes follow-up on returned Sri Lankan
asylum seekers has been inadequate. At least one person
who had been tortured was refused an interview with an
Australian Federal Police representative in Colombo to
assess his wellbeing.22 People have also been returned
to Afghanistan, where a Hazara man was tortured by

18 Howie, E Can’t Flee, Can’t Stay: Australia’s interception and
return of Sri Lankan asylum seekers, Human Rights Law Centre,
2014 http://www.hrlc.org.au/wp-content/uploads/2014/03/
HRLC_SriLanka_Report_11March2014.pdf
19 UNHCR Submission to the Expert Panel on Asylum Seekers, 27
July 2012 http://expertpanelonasylumseekers.dpmc.gov.au/
sites/default/files/public-submissions/UNHCR.pdf
20 UNHCR Submission to the Expert Panel on Asylum Seekers,
2012 http://expertpanelonasylumseekers.dpmc.gov.au/sites/
default/files/public-submissions/UNHCR.pdf
21 Dehghan, S and Laughland, A, Australia accused of breaking
law returning asylum seekers to Sri Lanka, The Guardian, 7
July 2014 http://www.theguardian.com/world/2014/jul/07/
australia-accused-breaking-law-returning-asylum-seekers-srilanka
22 Howie, E
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the Taliban upon his return.23 In accordance with our
obligations Australia needs to monitor and provide
support to those who are returned to their place of origin,
whether the decision to return is voluntary or not.

Schedule 5: Australia’s International Law
Obligations
A number of changes to law within the proposed
legislation are of concern because they dismiss
international obligations. The addition of section 197(c):
“Australia’s non-refoulement obligations irrelevant to
removal of unlawful non-citizens under section 198”
to the Migration Act expresses a blatant disregard
for international law. As indicated above, this change
would enable the government to ignore Australia’s
non-refoulement obligations and instead continue
with its practices of ‘enhanced screening’ methods and
return of people to situations of danger.
The addition of section 5H (the Government’s own definition
of a refugee) and 5J (the Government’s own definition of
well-founded fear of persecution) to the Migration Act 1958
provides a more limited view of who can be considered
a ‘refugee’. In particular, Section 5J(1)(c) states that the
person has a well-founded fear of persecution if the real
chance of persecution relates to all areas of a receiving
country and subsection 5J(3) states that an asylum
seeker will be deemed not to have a well-founded fear of
persecution if they could take reasonable steps to modify
their behaviour so as to avoid persecution. Under these
proposed changes, fewer people will be categorised as
refugees, and greater numbers could be returned to their
country of origin and still be at risk of harm.
These changes threaten Australia’s reputation as a
responsible global citizen. Australia has already received
negative reports from international human rights
experts regarding breaches of international obligations
in implementation of our asylum seeker and refugee
policy. The UNHCR visited both Nauru and Manus Island
detention centres in 2013 and condemned the failure to
adequately meet Australia’s obligations in relation to
the care and protection of asylum seekers. Following the
visit to Manus Island in June 2013, 24 the UNHCR found
that conditions in detention were below the international
standard and that arbitrary detention is against the
23 Hekmat, A Taliban tortures Abbott government deportee, The
Saturday Paper, Oct 4, 2012 http://www.thesaturdaypaper.
com.au/news/politics/2014/10/04/taliban-tortures-abbottgovernment-deportee/14123448001068#.VDy2M_mSx6U
24 http://unhcr.org.au/unhcr/files/2013-07-12_Manus_Island_
Report_Final(1).pdf

UDHR25 and ICCPR.26 In November 2013 during a monitoring
visit to Nauru, UNHCR found that Australia had not met its
obligations with respect to arbitrary detention, providing
safe and humane treatment, or providing fair, expeditious
and efficient system for refugee claim assessment27. The
UNHCR has also issued a press release stating concern
about Australia’s use of enhanced screening procedures
and non-compliance with international law.28 Australia
has both legal and moral responsibilities to meet its
international obligations and an obligation, as a wealthy,
secure democracy to be a model nation in its commitment
to upholding the rights of all people, both regionally and
internationally. This legislation is an abrogation of all
those obligations and responsibilities.

Schedule 6: Newborn Children
The Bill specifically defines ‘Unauthorised Maritime
Arrivals (UMAs)’ to include children of asylum seekers
arriving by boat who are born in Australia or in a regional
processing country. Children who arrived after 13 August
2012 will be subject to the same conditions as their
parents—possible transfer to a regional processing
country and mandatory detention. We are concerned
that this legislative amendment will restrict the rights of
newborn children in relation to Australia’s international
obligations. In 2005 the Migration Act was amended to
indicate that children should only be detained as a matter
of last resort, in keeping with Article 27 of the CRC29 which
states that children should not be held in detention. As
the Human Rights Commission’s National Inquiry into
Children in Immigration Detention30 report concluded,
children in immigration detention for long periods of time
are at high risk of serious mental harm. We maintain the
conviction that newborn children should not be detained
in immigration detention centres for any length of time or
subjected to Australia’s punitive refugee policies.

25 Universal Declaration of Human Rights 1948, Article 9
26 1966 International Covenant on Civil and Political Rights,
Article 9
27 http://unhcr.org.au/unhcr/images/2013-11-26%20Report%20
of%20UNHCR%20Visit%20to%20Nauru%20of%207-9%20
October%202013.pdf
28 UNHCR, Returns to Sri Lanka of individuals intercepted at sea,
media release, 7 July 2014, accessed 29 Oct 2014
29 1989 United Nations Convention on the Rights of the Child
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
30 HREOC, A last resort? National Inquiry into Children in
Immigration Detention 2004 https://www.humanrights.gov.
au/last-resort-report-national-inquiry-children-immigrationdetention-2004
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In addition, newborn children have the right to acquire a
nationality as contained in article 24(3) of the ICCPR31 and
article 7(1) of the CRC.32 The right to a grant of nationality
for individuals who would otherwise be stateless is
contained in articles 1 and 2 of the 1961 Statelessness
Convention33. There is a risk that the newborn child of
non-citizen parents would be rendered stateless under
this new legislation, given that it is unlikely they will be
offered citizenship by their parents’ country of origin.
The Convention on the Reduction of Statelessness 1961,34
which Australia has signed, obliges states parties to
“grant its nationality to a person born in its territory who
would otherwise be stateless”. Australia’s Citizenship
Act 2007 affirms this obligation, stating that any child
who was born in Australia, and who is not and has never
been a citizen of another country and is not entitled to
apply for citizenship elsewhere, is eligible for Australian
citizenship. We would like to see clarification within the
legislation that a child born in Australia (including excised
offshore places) whose parents arrived in Australia by
boat would be granted Australian citizenship and would
not be subjected to the same punitive refugee policy.

Conclusion & Recommendations
The Uniting Church in Australia believes that Australia
must always legislate in a manner consistent with our
obligations under international law. Our domestic law
with respect to refugees and asylum seekers should
reflect the intent of the Refugee Convention, which is to
offer protection and provide for the basic human needs of
those fleeing persecution. The human rights, safety and
protection of refugees should be the focus of our laws,
and not a “zealous fixation on deterrence”.35
We strongly urge that the Bill not be passed and in
particular, we make the following recommendations:
1.

Cease the interception and return of asylum
seekers at sea and work positively within the
region to develop a genuine regional protection
system that would remove the need for refugees
and asylum seekers to use people smugglers.

2.

All asylum seekers seeking to arrive in Australia by
boat must be brought to Australia for processing in
accordance with our international obligations.

3.

Provide permanent protection visas for asylum
seekers arriving in Australia by boat who are found
to be refugees.

4.

End enhanced screening assessment processes,
except in cases where it is appropriate to fasttrack a positive decision.

5.

Monitor the wellbeing of all asylum seekers
returned to their place of origin.

6.

Recognise children born in Australia of parents
seeking asylum as Australian citizens.

31 International Covenant on Civil and Political Rights
32 1989 United Nations Convention on the Rights of the Child
33 United Nations Convention on the Reduction of Statelessness
http://www.unhcr.org/3bbb286d8.html
34 1961 United Nations Convention on the Reduction of
Statelessness http://www.unhcr.org/3bbb286d8.html

35 S. Dechent, Operation sovereign borders: The very real risk of
refoulement of refugees [online]. Alternative Law Journal, Vol.
39, No. 2, Aug 2014: 110-114.
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